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PHAN MO PAU
1. T nh cép thiét caa viéc nghié ciu dé ta

CNCT lachic ning quan trong trong TTHS, duoc Nha nudc st dung dé
truy cieu tr&h nhiém hh su ddi véi nguoi thuc hién hah vi nguy hiém cho xa
hoi dugc quy dinh 1atoi pham, dua ho ra truée Toa an dé xé& xu. Thuc hién
dung dan vahiéu qua chac niang nay, cing Voi chirc ning xét xir cia Tca &,
chtrc nang g toi, khéng chi g phan va nhiém vu phéng ngira va dau tranh
chéng t6i pham, macdn bao vé quyén con ngudi, nhat laquyén, lgi Th hop
ph&p cua ngudi tham gia TTHS, gép phan x& dung nén tu phap dan chu, hiéu

qua, vi con nguoi.

Theo Hién phap nuéc Cong héa x&hoi chi nghia Viét Nam (sau day goi
|aHién phdp) vaBLTTHS nam 2015, CNCT duoc trao cho Vién kiém s&t. NG
c&h kh&, Vién kiém sat 13 co quan duy nhét thyc hién CNCT. Tuy nhién, theo
ching t&, thyc tién thi haoh BLTTHS lai chua thé hién dang dén quy dinh ndy.
Thuc tién cho thiy cén nhiéu diém bat cap, dac biét 1avé sy phan dinh c& chic
nang t6 tung trong BLTTHS, can phai duoc sta d6i, bd sung hudng dén muc
tiéu wu tién t6n trong vabao dam quyén con ngudi, quyén céng dén phihop voi
luat ph&p quéc té. Nhitng bat cap chi yéu dugc ghi nhan tir goc do nhan thac
cling nhu thuc tién & (i) Nhitng quy dinh vé chirc nang, nhiém vu, co ché 1am
Viéc ctia cac co quan tién hanh té tung van cén bat hop | 1 chua xac dinh rérang,
cu thé pham vi, ndi dung quyén céng té; chua c6 su phan dinh chmh x&, hop I T
gitra c& chuc ning co ban cua té tung, dan dén viéc quy dinh vai trd nhiém vy,
quyén han cu thé cua ting chu thé to tung vatrih ty tién hanh c& tha tuc tb
tung chua phthop. COnhiing quyén thudc chic nang budc toi lai khéng duoc
giao cho Vién kiém s& 1aCQCT thuc hién; nguoc lai, Toa an (13 co quan xét
xu) lai dugc giao c& quyén thudc chirc ning budc toi trong quatrmh xé xu;

mdi quan hé gitra c& chu thé té tung kh& nhau (chi dao, phéi hop, ché usc),

1 piéu 107, Hién phap nam 2013; Piéu 20 BLTTHS niam 2015;



nhat lagiira c& chi thé cOchtc niang budc ti chua dugc xac dinh rédrang; (ii)
Chua c6 su phén biét r&rang gitra chic nang thuc hanh quyén céng té vakiém

s& hoat dong tu phép;...2.

Nhimg vuéng mac, bat cap né tré& da anh huong khéng nho dén hiéu qua
hoat dong tu phap hinh su, dén két qua phéng ngtra va dau tranh chéng toi pham,
dén yé&i cau x& dung mot nén tu phap dan chi, céng bang, anh hudng dén quyén
t6 tung caa ngudi bi budc toi va dac biét 1akhéng tao ra dugc co ché phédp | thitu
hiéu dé thic day cac co quan tién hanh té tung nG chung, Vién kiém sé naG riéng

tu hoan thién, n&ng cao hiéu qua hoat dong cua mnh.

BLTTHS nam 2015 (cung vai Luat T6 chic vién kiém sat nhan dan nim
2014) d& c6 nhiéu stra doi, hodn thién hon so véi BLTTHS niam 2003 ddi voi
ché dinh CNCT, cu thé nhu bao ¢am sy phan dinh rd rang hon vé chtic ning cua
cac co quan tién hanh t6 tung; tang cuong tré&h nhiém cua Vién kiém sé trong
hoat dong diéu tra, gan céng té véi hoat dong diéu tra (quy dinh dé xac dinh
tr&h nhiém cua Vién kiém sé& phai nam bat vaquan 1y day du, kip thoi c&
théng tin vé toi pham, quy dinh co ché dé rang buoc tré&h nhiém cia CQDT
trong viéc thuc hién c& yéi cau, quyét dinh té tung cua Vién kiém s& nham
dam bao Vién kiém s& thyuc hién day du, hiéu qua CNCT; quy dinh vé quyén
quyét dinh viéc truy té ddi vai toi pham va ngudi pham toi - mét trong nhiing
quyén ning trung tim va quan trong cia CNCT). Do méi cohiéu lyc thi hanh
(tir 01/01/2018), cho né cau hoi liéu BLTTHS nim 2015 cOthyuc su khac phuc
vakhic phuc triét dé c& van dé vuéng mic cua BLTTHS nam 2003 hay khéng
dang duogc bo ngod. Tuy nhién, diéu ndy khéng anh huong dén su can thiét
nghié ctru cta Luan & v (i) Luan & nghié curu so sanh cac quy dinh phdp
luat TTHS thuc dinh gitra Viét Nam va Puc, do @6, mac dUBLTTHS nam 2015
ma&i cohiéu luc thi hanh, nhung trong chuong trinh xay dung luat, ph& Iénh caa

Qudc hai trong thoi gian téi chua dé nghi sira doi du & luat nay. Do do, viéc so

2 Vién kiém sé& nhén dén t6i cao (2010), Pé & mOhhh t6 tung hh s, tr.2;



sénh s& khéng bi anh huong vavan giit nguyén giatri khoa hoc; (ii) c& québc
gia, dGicOnhiing diém twong dong vé mé&hh TTHS, tham ch icAnhiing diém
tuong dong xuat pha tur lich sir thi cac quy dinh vé m&hh té tung nG chung,
vé CNCT vasu van hah cua chic ning nay trong thyc tién té tung ciing co
nhitng sy kh& biét. Mdi qubc gia cOnhiing nét dic thu riéng. Buc laquéc gia
dugc danh gia cao vé su dan chi vabao vé quyén con ngudi trong TTHS, dong
thoi qudc gia nay ciing vira thuc hién cai cach tu phap véi nhidu doi méi tién bo,
t h hop nhiéu yéu té6 cia mdhhh t6 tung tranh tung, do d6, nghién ciu, so sénh
ché dinh CNCT trong TTHS Puc vaViét Nam hta hen nhiéu giatri khoa hoc
d6i vai Viet Nam - qudc gia dang thuc hién cai cach tu phap, huéng dén nén tu

phdp trong sach, d&n chu, tién bo, bao vé céng | Thao vé quyén con ngudi.

Mit kh&c, mot trong nhitng nhiém vu vu tién cta Cai cach tu phap thé
hién trong Nghi quyét s6 49/NQ-TW (sau day goi laNghi Quyét 49) ngdy
02/6/2005 caa Bo Chmh tri vé Chién luoc Cai cach tu phap dén nim 2020 la
“Xdc dinh r&chite nang, nhiém vu, tham quyén vahoan thién té chirc, bg mé&y
cdc co quan tw phdp”. Ngoai ra, Nghi quyét 49 ciing nhan manh “ting cuong
tréch nhiém cia céng té trong hoat dong diéu tra, thuc hién co ché céng té gan
Vé6i hoat dong diéu tra...”. Tiép d6, Két luan s6 79-KL/TW ngdy 28/7/2010 cua
B Chmh tri vé Dé an d6i mai té chuc vahoat dong cua Téa &, Vién kiém s&
vac& CQDT theo Nghi quyét sé 49-NQ/TW cta Bo Chwh tri vé chién lugc cai
cach dén nim 2020 khang dinh “Muc ti@& chung cua viée doi méi laxdce dinh rd
chitc ndang, nhiém vu, m&hh té chic cua hé thong téa &n, vién kiém sdt va co
quan diéu tra thuc sw khoa hoc, dam bdo tinh dong bé, phtihop véi cé& chu
tricong, duwong 16i Ciia Bang Vé cdi cdch tw phdp...”.

Thuc té hién nay cho thay hau hét c& qudc gia déu ghi nhan su dan xen
trong mOhh t6 tung nodi chung va trong quy dinh vé chirc ning (ctia co quan)

cng té nG riég®. O Puc, céng cudc cai cach tu phap bude dau da ghi nhan

3 Timothy Waters, “A comparison of the inquisitorial and adversarial systems, xem truc tuyén tai trang théng tin
dién tur cua B9 tu phap New Zealand, http://www.justice.govt.nz/publications/global-publications/a/alternative-
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nhitng thanh cong khi cac vu diém cta méhmh t tung tranh tung vé t mh céng
bang, dan chu va dic biét [abao vé quyén con nguoi dan dugc thira nhan trong
ca nghié ctu khoa hoc valuat ph&®. Ngod ra, hé thong CQCT cua Duc duoc
c& nhanghié ciu so séh thudc c& truyén thong phdp luat kh& nhau (truyén
théng luat cha & luc dia, truyén thdng théng luat) danh gia cao vé tmh khéch
quan vacéng tam®. O Viét Nam, van d& CNCT, m&hh to chic vaquyén han
cua Vién kiém sé& rat duoc quan tim, dic biét trong giai doan hién nay khi muc
ti@& x& dung nén tu phap dan chu, cg bang dugc Pang va Nha nudc thit
day. Do vay, so sénh, hoc tap kinh nghiém cua Bac vé cai cach tu phap noi
chung, cai cach dbi voi CQCT néi riéng ddi voi thyc tién TTHS Viét Nam larat

can thiét.

C6thé khang dinh, nghié ctu quy dinh phdp luat TTHS vé CNCT vasy
van haoh cua cac quy dinh n&y ¢ buc khéng chi cogiatri khoa hoc I 1luan va
thuc tién s&u sic, macaon tiép thu nhiéu kinh nghiém quybau cho Viét Nam
trong céng cudc Cai cach tu phap, xay dung | ithuyét vé méhmh TTHS, néng
cao hiéu qua hoat dong tu phap hmh su.

TAn lai, truge thuc té cho thiy, viéc nghié ciu, so séh vé CNCT trong
TTHS lahét stac can thiét. Vivay, dé tai “Chirc ndng cong té trong té tung

hh s Viét Nam va Dic” s& lacéng trinh nghié ctu todn dién vé chie ning

pre-trial-and-trial-processes-for-child-witnesses-in-new-zealands-criminal -justice-system/appendix-b-a-
comparison-of-the-inquisitorial-and-adversarial-systems, truy cap ngdy 23/10/2014; Xem thém c& ba viét:
Jehle, J&rg-Martin, (2000), "Prosecution in Europe: Varying structures, convergent trends." European Journal on
Criminal Policy and Research, Vol8/1, p. 27-42; Brants, Chrisje, and Allard Ringnalda, (2011), "Issues of
Convergence: Inquisitorial Prosecution in England and Wales, Wolff Legal Publishers”; Ringnalda, Allard,
(2014), "Procedural Tradition and the Convergence of Criminal Procedure Systems: The Case of the
Investigation and Disclosure of Evidence in Scotland.” American Journal of Comparative Law, Vol62/4, p.1133-
1166...;

4 Xem Ma, Yue, (2002) “Prosecutorial discretion and plea bargaining in the United States, France,
Germany, and Italy: A comparative perspective”, International Criminal Justice Review, Vol12/1, p. 22-52;
Albrecht, Hans-J&rg, (2000), Criminal prosecution: Developments, trends and open questions in the Federal
Republic of Germany, European Journal of Crime Criminal Law and Criminal Justice, Vol8/3, p.245-256;
Ekaterina Trendafilova, Werner Roth, (2008), Report on the public prosecution service in Germany, in
trong sach “Promoting prosecutorial accountability, independence and effectiveness”, Open Society
Institute Sofia, p.233-235;

° Boyne, Shawn Marie, (2011), The German prosecution service: Guardians of the Law, Springer, p. 21 vac&
trang tiép theo;



http://www.justice.govt.nz/publications/global-publications/a/alternative-pre-trial-and-trial-processes-for-child-witnesses-in-new-zealands-criminal-justice-system/appendix-b-a-comparison-of-the-inquisitorial-and-adversarial-systems
http://www.justice.govt.nz/publications/global-publications/a/alternative-pre-trial-and-trial-processes-for-child-witnesses-in-new-zealands-criminal-justice-system/appendix-b-a-comparison-of-the-inquisitorial-and-adversarial-systems

